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Chapter 35

Cyprus

E & G Economides LLC

1 Overview

1.1 What are the main trends/significant developments in
the lending markets in your jurisdiction?

Cyprus has come a long way since the collapse and virtual financial
meltdown of its banking sector back in March 2013. The MoU
between Cyprus and the Troika paved the way for the recovery of
the Cypriot banking and financial system by focusing on certain
key objectives, including the implementation of structural reforms
aimed at enhancing competitiveness and sustainable and balanced
growth.

Four years on, the measures have made a positive impact: deposits
have stabilised and the record-high levels of non-performing loans
(NPLs) (which still comprise 47% of total loans) are experiencing a
slow, albeit marked, downturn (by way of illustration the total value
of NPLs in the Cypriot banking system fell in December by almost
€3.7bn in two years to €23.7bn, the lowest since December 2014).
Furthermore, Cyprus is experiencing a gradual growth phase and
forecasts estimate that the Cypriot economy will continue to expand
by approximately 2.7% this year and maintain average annual
growth rate at approximately 2.5% over the next three years.

In an attempt to enhance growth, the European Investment Bank
(EIB) has partnered with ten local banks over the last two years
to provide credit lines to small to medium-sized enterprises with
investment needs of less than €25 million. To date the EIB has
funded a total of €475 million of SME loans with approximately 50%
of those funds already benefiting approximately 230 new private
sector investments, mainly in the infrastructure and tourism sectors.

Although the outlook for Cyprus generally remains positive, there
is still a long way to go, particularly given that the level of NPLs
continue to remain extraordinarily high. Local banks have taken
major steps in reducing inordinately high levels of NPLs on their
balance sheets through various restructuring methods including the
conversion of debt to equity (with optional share buy-back schemes),
thus enabling the debtor to continue as a business whilst at the same
time ensuring its long-term profitability (and consequently its ability
to repay its debts).

1.2 What are some significant lending transactions that
have taken place in your jurisdiction in recent years?

Increased availability of debt leverage deals has had a significant
impact on transaction volumes. Generally, however, new lending
remains at a low level.
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2 Guarantees

21 Can a company guarantee borrowings of one or more
other members of its corporate group (see below for
questions relating to fraudulent transfer/financial
assistance)?

Generally speaking, a Cypriot company can provide guarantees for
the borrowings of one or more members of its group, if (i) there is
commercial benefit in it doing so (whether direct or indirect), and
(ii) it is permitted to do so under its constitutional documents.

By way of example, it may be argued that a parent company
granting a downstream guarantee to its subsidiary to secure the
latter’s borrowing obligations towards a third party has commercial
benefits not only for the wider group but also for the parent company
itself; especially where, as a result of the giving of the guarantee,
the subsidiary can sustain upward profitability, and in turn, the
distribution of increased dividend payments to its parent.

2.2 Are there enforceability or other concerns (such as
director liability) if only a disproportionately small (or
no) benefit to the guaranteeing/securing company can

be shown?

Directors (acting always as a board) owe certain duties to the
company which derive from both statute and common law. Under
common law, these fiduciary duties include the duty of the directors
to exercise their powers in good faith for the purposes for which
they were conferred, and to act in the best interests of the company
as a whole; i.e. all the shareholders of the company as a general body
and not in the interests of a named shareholder and/or shareholders.

In the absence of judicial guidance on the matter, it is not clear
whether the absence (or insufficiency) of corporate benefit would
render a guarantee void, and consequently a creditor’s rights
thereunder, unenforceable. Given this grey area, the directors
of a company should be able to demonstrate that they have fully
considered corporate benefit issues and relevant considerations will
invariably include the likelihood of the guarantee being called (as
against the benefit to be derived by the company entering into the
guarantee) and, if so called, whether the company is able to meet its
financial obligations thereunder and still remain solvent.

Notwithstanding the above, relief from directors’ duties may be
sought from the shareholders in a general meeting, provided there
is no fraud on the minority. It is considered good practice to have
in place a shareholders’ resolution to ratify, confirm and approve
any decision of the directors to approve the company in acting as
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E & G Economides LLC

guarantor. Relief may also be sought under the Companies Laws
of Cyprus, Cap. 113, as amended. The relevant statutory provision
provides that in proceedings brought against a director for breach of
duty, the relevant director may be absolved from liability, provided
that he or she can prove that he or she acted honestly and reasonably,
having regard to all the circumstances.

2.3 Is lack of corporate power an issue?

The memorandum and articles of association of a company should
be carefully vetted in order to determine whether the granting of
guarantees is within the company’s objects. Even if no express
power is granted, and provided they are not expressly prohibited,
the objects may be so broadly drafted, so as to include the granting
of guarantees as being ancillary to and in furtherance of the objects
of'the company. An act which is not authorised by the objects clause
of the memorandum is ultra vires, i.e. beyond the company’s powers
as set out in its memorandum and void ab initio, and may not be
remedied by any subsequent act of the shareholders.

Section 33A of the Companies Law, Cap. 113 (“Companies Law”)
attempted to do away with the ultra vires doctrine by providing
that a company will be bound vis-g-vis third parties by acts
or transactions of its officers, even if they do not fall within the
objects of the company, provided that (i) the third party acted in
‘good faith’, and (ii) the acts in question do not exceed the powers
prescribed by law, or which the law permits to be prescribed, to the
officers concerned. Publication of the memorandum and articles
does not in itself constitute sufficient proof of knowledge vis-a-vis
the third party.

2.4 Are any governmental or other consents or filings,
or other formalities (such as shareholder approval),
required?

See question 3.9 below on stamp duty.

No governmental consents, filings or registration requirements are
needed in order to grant a guarantee.

Whether a shareholder resolution is required is a matter for the
articles of association of a company. In certain circumstances,
shareholder approval may be required to whitewash any transactions
which constitute prohibited financial assistance (see section 4
below) and/or to eliminate the risk of a transaction being rendered
void for lack of corporate benefit (see question 2.2 above). More
often than not, however, and irrespective of whether the articles of
association require it, a shareholders’ resolution will be put in place
as a matter of good corporate practice.

Guarantees, being contracts, must comply with certain essential
elements to ensure their validity and enforceability including an
offer, an acceptance, the intention to create legal relations and
consideration. Typically, the beneficiary of the guarantee must also
provide consideration for the guarantor’s promise (which may often
prove difficult to demonstrate) and so to avoid a guarantee falling
foul of contract law requirements for want of consideration, it is
often executed as a deed.

2.5 Are net worth, solvency or similar limitations imposed

on the amount of a guarantee?

No net worth, solvency or similar limitations are imposed on the
amount of a guarantee. However, any guarantee given by a company
should not exceed the value of the underlying obligation it secures
given that the liability of a guarantor is co-extensive with (and
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should therefore not be greater than) that of the principal debtor,
unless otherwise provided by the contract.

Please also see question 8.2 below.

2.6 Are there any exchange control or similar obstacles to
enforcement of a guarantee?

There are no exchange control restrictions to enforcement of a
guarantee.

A guarantee may be subject to stamp duty in Cyprus. An unstamped
guarantee may not be adduced as evidence in Cyprus court
enforcement proceedings unless stamp duty fees (including any
penalties for late payment) have been settled.

3 Collateral Security

3.1 What types of collateral are available to secure
lending obligations?

Generally speaking, any type of asset may be encumbered or
charged to secure lending obligations in Cyprus.

The most common forms of collateral are:

[ ] immovable property (such as land and/or any building,
structure or thing affixed to it);

tangible movable property (chattels);

financial instruments such as shares and debt securities
(claims and receivables);

cash; and

intangible movable property, such as intellectual property.

3.2 Is it possible to give asset security by means of

a general security agreement or is an agreement
required in relation to each type of asset? Briefly,
what is the procedure?

It is possible to give asset security by means of a general security
agreement in the form of a single fixed and floating charge debenture
over various asset classes owned by a chargor.

The debenture will standardly include a fixed charge over particular
assets, thereby giving a chargee control over any dealings or disposals
of a particular asset by the chargor. It will also include a floating
charge in relation to that part of the chargor’s asset pool which is less
ascertainable from time to time and which confers on the chargee
the right to deal with the assets subject to the floating charge in the
ordinary course of business. A debenture will also generally extend
to include any assignment of receivables and contracts as well as any
mortgages on immovable property and shares.

Practically speaking, it is more common to have in place specific
security agreements in relation to certain assets such as land and
shares (see questions 3.3 and 3.6 below, respectively), with any
other assets being caught by an all-encompassing debenture creating
security over all asset classes owned by a charger; in this way,
any additional statutory perfection requirements and formalities
affecting the validity and enforceability of a particular security
arrangement are more easily satisfied.

3.3 Can collateral security be taken over real property

(land), plant, machinery and equipment? Briefly, what
is the procedure?

Collateral security may be taken over plant, machinery and
equipment by way of a fixed charge debenture.
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In terms of real or immovable property, security is taken by way of
a mortgage of the property in favour of the mortgagee, pursuant to
the provisions of the Immovable Property (Transfer & Mortgage)
Law, Law 9/1965, as amended; which requires, as a priority point,
for the mortgage instrument to be deposited with the District Lands
Office in the district where the relevant property is located. Upon
registration, no subsequent transfer or further mortgaging of the
mortgaged property is possible except with the mortgagees’ prior
consent.

3.4 Can collateral security be taken over receivables?

Briefly, what is the procedure? Are debtors required
to be notified of the security?

Collateral security over receivables is possible as either: (i) an
assignment by way of security (subject the assignability of the
receivables in question); or (ii) a fixed charge; or (iii) a floating
charge (see question 3.2 above).

Cypriot law does not recognise the concept of a legal assignment
and the assignment of a receivable, as a chose in action, will
invariably take the form of an equitable assignment. Provided that
the intention to assign has been notified, being both a perfection
and priority requirement as against subsequent creditors, equity will
recognise it. The assignment is effective only once notified to the
assignee.

3.5 Can collateral security be taken over cash deposited

in bank accounts? Briefly, what is the procedure?

It is possible to take collateral security over cash deposited in a
Cyprus bank account by way of a fixed or floating charge.

It is common to take a fixed charge over a blocked deposit account
with any withdrawals from that account by the chargor made possible
only with creditor consent. On the contrary, a floating charge will
be given over a trading account to circumvent the impracticability
of lender consent each time outbound payments need to be made
from the account. In this way, the chargor is given the flexibility to
continue to use the account for ordinary business purposes until the
occurrence of a trigger event (such as a default), at which time the
floating charge will crystallise, and attach to all the relevant assets
secured by it, including, in the case of bank account charges, any
cash held in the chargor’s account subject to the charge.

3.6 Can collateral security be taken over shares in

companies incorporated in your jurisdiction? Are the
shares in certificated form? Can such security validly
be granted under a New York or English law governed
document? Briefly, what is the procedure?

The creation of security over shares in a Cyprus company takes the
form of a pledge of shares or fixed charge. The most commonly
used mechanism is the share pledge which involves the physical
delivery to the pledgee of the share certificates representing the
pledged shares.

Apledge, as a possessory form of security, creates upon the execution
of the relevant security instrument an equitable charge over the
shares, and on delivery to the pledgee of the share certificate or
certificates representing those shares, a legal charge over the share
certificates themselves.

On the borrowers’ default, the pledgee is afforded a common law
right to sell the pledged assets without recourse to court, provided
of course that the security instrument includes a mechanism
enabling the pledgee to transfer the pledged shares (using certain
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aids to enforcement of the pledge which are usually annexed to
the charge instrument itself) without additional consent from the
pledgor or other formalities or approvals. The aids to enforcement
will often include: the original share certificates representing the
pledged shares; undated blank instruments of transfer of shares duly
executed by the Pledgor; a resolution of the board of directors of the
company approving the pledging of the shares and the transfer of
such shares on default; and waivers of pre-emption rights (if any).

Unless the terms of the security instrument provide otherwise, the
pledgor remains the owner of the pledged shares throughout the life
ofthe pledge and continues to enjoy the rights attaching to the shares
in a manner which does not prejudice the rights of the pledgee, until
and unless a default event occurs.

Section 138 of the Contract Laws of Cyprus, Cap. 149 as amended,
prescribes the formalities required to create a valid and enforceable
pledge over the shares of a Cyprus company, namely, it must be
signed by the pledgor and made in the presence of two witnesses.
Over and above these requirements, section 138(2) sets certain
additional requirements for a pledge of shares to be valid and
enforceable which include: (a) the giving of notice of pledge by
the pledgee to the company in which the shares are pledged; (b)
the company making a memorandum of such pledge in the register
of shareholders against the shares in respect of which the notice
is given; and (c) the subsequent delivery by the company of a
certificate confirming (b) above.

Finally, security may also be taken over shares of public companies
listed on the Cyprus Stock Exchange. As these shares are in
dematerialised form, there will be no “pledge” of the share certificates
as such but instead a charge created over the special account of a
particular investors’ share account which will be registered in the
Central Securities Depository and Central Registry of the Cyprus
Stock Exchange. A charge over dematerialised securities is valid
from the moment of its registration. The requirements of section
138 of the Contract Law do not apply in the case of pledge of
dematerialised securities.

Although the security could theoretically be governed by New York
or English law, given that the subject matter of the pledge are shares
of a Cyprus company, any transfer of those shares to the pledgee
or some other third party on enforcement is subject to mandatory
provisions of Cypriot law, and will be determined in light of the
Companies Laws of Cyprus, as well as the memorandum and
articles of association of the Cyprus company concerned.

3.7 Can security be taken over inventory? Briefly, what is

the procedure?

Security over inventory usually takes the form of a fixed and floating
charge debenture, although a floating charge is the most commonly
used form of security due to the constantly fluctuating nature of the
asset and the inability of the chargee to exercise control (as in the
case of a fixed charge).

3.8 Can a company grant a security interest in order to
secure its obligations (i) as a borrower under a credit
facility, and (ii) as a guarantor of the obligations of
other borrowers and/or guarantors of obligations
under a credit facility (see below for questions
relating to the giving of guarantees and financial
assistance)?

A company may grant a security interest in order to secure its own
obligations as borrower or to guarantee the borrowings of a third
party. The provision of third party security by a company will,
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however, be subject to corporate benefit, capacity, solvency and
financial assistance issues — see questions 2.2, 2.5, 4.1 and 8.2.

3.9 What are the notarisation, registration, stamp duty

and other fees (whether related to property value or
otherwise) in relation to security over different types
of assets?

Notarisation fees are not applicable in Cyprus.
The Registration fees that will apply in Cyprus are as follows:
(i) Under the Companies Law

Section 90 of the Companies Law provides that every charge (as
well as every amendment, assignment or change to it) created by a
Cyprus company and conferring security on the company’s property
or undertaking shall be void against the liquidator and any creditor
of the company, unless the prescribed particulars of the charge and
a certified copy of the instrument creating it, are delivered to the
Registrar of Companies in Cyprus for registration within 21 days
after the date of its creation. The prescribed period is extended to
42 days in the case of a charge created by a Cyprus company outside
Cyprus, comprising property situated outside Cyprus. Section 90(2)
provides an exhaustive list of categories of charge which are capable
of registration.

Registration under section 90 of the Companies Law is not a priority
point, but a perfection requirement. Registration has the effect of
giving public notice of the security to third parties dealing with the
company that the particular assets or part of the undertaking has
been charged in in the chargee’s favour. Failure to register will not
affect the validity of the charge as between the parties to it infer se;
however as mentioned earlier, registration will be necessary to render
the security enforceable against any third party creditor or liquidator.

Registration of a charge will incur the payment of filing fees in the
region of approx. €680 per charge registered.

Pledges of shares in a Cyprus company are specifically exempted
from the ambit of section 90.

Similarly, agreements for the provision of financial collateral
which fall within the within the ambit of the Financial Collateral
Arrangements Law (Law 43(I) of 2004) are exempted from
registration.

Other statutorily prescribed registration fees over specific assets:

Certain additional registration requirements apply in relation
to charges over specific classes of assets. A legal mortgage over
immovable property requires registration with the District Lands
Office Land (see question 3.3). Registration fees of one thousandth
of the amount secured are payable. A mortgage over a vessel or
any share in a vessel is registered with the Department of Merchant
Shipping, with registration fees dependent on the gross tonnage of
the vessel (€0.034172 per gross tonne for the first 10,000 tonnes and
half that rate above 10,000 tonnes).

(i) Stamp Duty

Cyprus stamp duty is charged on ‘documents’ (i.e. agreements or
contracts made in writing) relating to assets located in Cyprus and/
or matters or things taking place in Cyprus. In general, agreements
which do not involve assets situated in Cyprus are generally exempt
from stamp duty; however, the final adjudicator on whether or not
stamp duty is payable on any document, will be the Commissioner
of Stamp Duties.

Stamp Duty is calculated on the value of the agreement and is
capped to a maximum amount of €20,000 on the principal document.
Any documents relating to the same transaction and which are
considered ancillary to the principal document will incur a nominal
rate of stamp duty.
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Stamp Duty rates:

n €0-€5,000: nil.

[ ] €5,001-€170,000: 0, 15%.
[ Over €170,000: 0, 20%.

Stamp duty must be paid within 30 days from the date of the ‘signing’
of the relevant document. If for whatever reason the agreement is
considered stampable and was not stamped, then a penalty will be
payable. Failure to stamp a document which is subject to stamp
duty does not invalidate the document of the acts contemplated
thereby, but it cannot be adduced as evidence in enforcement
proceedings brought before a Cyprus court unless the stamp duty
and any penalties for late payment have been paid.

3.10 Do the filing, notification or registration requirements
in relation to security over different types of assets
involve a significant amount of time or expense?

Filing or registration fees are not significant (see question 3.9
above). In terms of timing, registration occurs upon filing which,
in most cases, is a same-day procedure. A certificate of registration
of charge (in the case of shares) may be issued by the Registrar of
Companies within a matter of days after filing.

3.11 Are any regulatory or similar consents required with
respect to the creation of security?

No regulatory or similar consents are needed, although if regulated
entities are involved, they may be subject to additional requirements.

3.12 If the borrowings to be secured are under a revolving

credit facility, are there any special priority or other
concerns?

There are no special priority or other concerns if the borrowings to
be secured are under a revolving credit facility.

3.13 Are there particular documentary or execution
requirements (notarisation, execution under power of
attorney, counterparts, deeds)?

There are specific statutory requirements and formalities that will
need to be met in relation to the creation a pledge over shares in a
Cyprus company pursuant to the Contract laws of Cyprus, Cap. 149,
as amended. See further question 3.6 above.

In the case of deeds, it is no longer a requirement for these to be
executed under seal; however if a company chooses to affix its
common seal this must be done in accordance with the articles of
association of the company.

4 Financial Assistance

4.1  Are there prohibitions or restrictions on the ability
of a company to guarantee and/or give security to
support borrowings incurred to finance or refinance
the direct or indirect acquisition of: (a) shares of the
company; (b) shares of any company which directly or
indirectly owns shares in the company; or (c) shares
in a sister subsidiary?

(a)  Shares of the company

Section 53(1) of the Companies Law imposes a prohibition
on Cypriot companies to give, whether directly or indirectly,
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and whether by means of a loan, guarantee, the provision of
security or otherwise, any financial assistance for the purpose
of or in connection with a purchase or subscription of shares
made, or to be made, by any person in the company or in its
holding company.
The general prohibition is subject to certain permitted
exceptions such as where the lending of money is part of
the ordinary business of the company. Similarly, where an
otherwise prohibited transaction has been whitewashed under
53(3), a private company may proceed in giving financial
assistance without falling foul of the general prohibition
imposed by section 53(1).
The whitewash mechanism requires that (i) the private
company concerned is not a subsidiary of a public company
registered in Cyprus, and (ii) the transaction has been
approved (at any time) by a resolution passed by holders of
90% of all issued voting capital in the company acting in
general meeting.
Apart from any action brought against a director for
misappropriation of company funds, or breach of duty, any
contravention of section 53 (1) will subject the company and
every officer to a default fine.

(b)  Shares of any company which directly or indirectly owns
shares in the company

Yes, see (a) above.
(c)  Shares in a sister subsidiary

No prohibition would apply in this scenario.

5 Syndicated Lending/Agency/Trustee/
Transfers

5.1  Will your jurisdiction recognise the role of an agent
or trustee and allow the agent or trustee (rather than
each lender acting separately) to enforce the loan
documentation and collateral security and to apply
the proceeds from the collateral to the claims of all
the lenders?

As a common law jurisdiction, Cyprus law will recognise the role
of a security agent or trustee who will hold the security over assets
of the borrower on trust for the benefit of a pool of creditors. The
duties and responsibilities of the security agent or trustee will be
governed by the agency provisions in the loan instrument and the
proceeds from enforcement of the loan or collateral security will
be administered in accordance with the terms of the intercreditor
agreement.

5.2 If an agent or trustee is not recognised in your
jurisdiction, is an alternative mechanism available
to achieve the effect referred to above which would
allow one party to enforce claims on behalf of all
the lenders so that individual lenders do not need to
enforce their security separately?

Not applicable — see question 5.1.

5.3 Assume a loan is made to a company organised
under the laws of your jurisdiction and guaranteed
by a guarantor organised under the laws of your
jurisdiction. If such loan is transferred by Lender
A to Lender B, are there any special requirements
necessary to make the loan and guarantee

enforceable by Lender B?

There are no special requirements under the laws of Cyprus to make
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the loan and guarantee enforceable by Lender B, subject to any
requirements specified in the loan agreement having been met.

6 Withholding, Stamp and Other Taxes;
Notarial and Other Costs

6.1  Are there any requirements to deduct or withhold tax
from (a) interest payable on loans made to domestic or
foreign lenders, or (b) the proceeds of a claim under a
guarantee or the proceeds of enforcing security?

Generally, Cyprus tax legislation does not provide for a withholding
tax on interest payable on loans made to domestic or foreign lenders,
or the proceeds of a claim under a guarantee or the proceeds of
enforcing security.

6.2 What tax incentives or other incentives are provided
preferentially to foreign lenders? What taxes apply to
foreign lenders with respect to their loans, mortgages
or other security documents, either for the purposes
of effectiveness or registration?

No specific tax incentives exist for foreign lenders. Generally,
foreign lenders are not subject to Cyprus tax or subject to Cyprus
withholding tax on any interest payments.

Cyprus Stamp Duty may be applicable on the loan documentation
(see the response to question 3.9).

6.3  Will any income of a foreign lender become taxable
in your jurisdiction solely because of a loan to or
guarantee and/or grant of security from a company in

your jurisdiction?

A foreign lender is not subject to Cyprus tax solely because of a loan
to or a guarantee or security given by a local company.

6.4  Will there be any other significant costs which would
be incurred by foreign lenders in the grant of such
loan/guarantee/security, such as notarial fees, etc.?

There are no significant costs other than those described in question
3.9 above.

6.5 Are there any adverse consequences to a company
that is a borrower (such as under thin capitalisation
principles) if some or all of the lenders are organised
under the laws of a jurisdiction other than your
own? Please disregard withholding tax concerns for

purposes of this question.

Cyprus tax legislation does not specifically provide for thin
capitalisation or similar rules.

7 Judicial Enforcement

7.1 Will the courts in your jurisdiction recognise a
governing law in a contract that is the law of another
jurisdiction (a “foreign governing law”)? Will courts in
your jurisdiction enforce a contract that has a foreign
governing law?

The courts of Cyprus will recognise and give effect to a contractual
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foreign choice of governing law in any action brought before a
Cyprus court pursuant to the Rome I Regulation (Reg. (EC) No.
593/2008). The cornerstone of the Regulation is to enshrine the
principle of party autonomy and flexibility in respect of choice of
law. Where parties choose a foreign governing law which is not
the law most closely connected with the contract (assuming this
would otherwise be Cypriot law) the courts in Cyprus will tend
to give effect to it subject to (i) such choice of foreign law being
pleaded and proved, (ii) mandatory provisions of Cypriot law which
cannot be derogated from by agreement (penal, revenue and court
procedural rules), and (iii) laws which are manifestly inconsistent
with public policy.

7.2 Will the courts in your jurisdiction recognise and
enforce a judgment given against a company in New
York courts or English courts (a “foreign judgment”)

without re-examination of the merits of the case?

Recognition and enforcement of judgments given by New York
courts:

There is no bilateral treaty between Cyprus and the USA on the
enforcement of foreign judgments. Although a judgment of a New
York court will be recognised under the Recognition, Enforcement
and Execution of Foreign Judgments Law, Law No. 121(1)/2000,
enforcement is not immediate. Section 5 of that law sets the
procedural requirements to be followed, which commences by way
of an application by summons accompanied by an affidavit. The
hearing is set four weeks after the date of filing of the application
and the respondent is given the right to file an objection (relating to
jurisdictional matters and issues of substance).

Recognition and enforcement of judgments given by English courts:

The courts in Cyprus will recognise and enforce judgments issued
by English courts in accordance with the Brussels I Regulation (Reg.
(EC) No 44/2001) without any special procedure being required
as to its recognition, this being an automatic process. Under the
Regulation, a judgment given by the courts of an EU country may
not be reviewed as to its substance although a court may refuse to
recognise a judgment issued in another Member State under certain
limited circumstances (e.g. where it is contrary to public policy).
As soon as the judgment is recognised, the competent Cyprus
court issues an order for its enforcement and the judgment will be
executed as though issued by a Cyprus court.

7.3 Assuming a company is in payment default under a loan
agreement or a guarantee agreement and has no legal
defence to payment, approximately how long would
it take for a foreign lender to (a) assuming the answer
to question 7.1 is yes, file a suit against the company
in a court in your jurisdiction, obtain a judgment, and
enforce the judgment against the assets of the company,
and (b) assuming the answer to question 7.2 is yes,
enforce a foreign judgment in a court in your jurisdiction
against the assets of the company?

The answer is specific to the facts and circumstances of each case
and depends on the caseload of the court examining the matter.

7.4 With respect to enforcing collateral security, are there

any significant restrictions which may impact the timing
and value of enforcement, such as (a) a requirement for
a public auction, or (b) regulatory consents?

No. Certain types of borrowers or assets may be subject to their
own regulatory requirements and may need prior approval from
their respective supervisory authorities.
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In exercising the enforcement rights afforded to them under the
relevant security documents, a secured creditor is obliged under
common law to obtain a fair price when realising assets subject to
security and to pay regard to the principle of unjust enrichment.

7.5 Do restrictions apply to foreign lenders in the event of
(a) filing suit against a company in your jurisdiction,

or (b) foreclosure on collateral security?

Foreign lenders can file a suit against a company in Cyprus and
foreclose on collateral security without restriction.

7.6 Do the bankruptcy, reorganisation or similar laws in
your jurisdiction provide for any kind of moratorium
on enforcement of lender claims? If so, does the
moratorium apply to the enforcement of collateral

security?

Recent amendments to the Companies Law (Law 62(I) of 2015) have
introduced a process of “examinership”. The amendments make
provision for the appointment of a licensed insolvency practitioner as
the “examiner” whose role is to examine the state of the company’s
affairs and agree restructuring proposals with shareholders during a
four-month moratorium, in which the company is considered to be
under the protection of the court, and immune from creditor action.
Such examiner is appointed pursuant to a petition filed at court and
once the court deems that, inter alia, a company is unable to pay its
debts (i.e. the net asset value of the company is negative, taking into
account potential and future liabilities).

Additionally, a court can make an order authorising the examiner to
dispose of assets subject to security pursuant to section 202H(1)(d)
of the Companies Law if it is satisfied that it would be advantageous
to do so. The relevant section provides that where any claim
against the company is secured by a mortgage, charge, lien or other
encumbrance or a pledge of, on or affecting the whole or any part
of the property, no action may be taken to realise the whole or
any part of that security, except with the consent of the examiner.
Specifically in relation to floating charges an examiner may, by order
of the Court, realise the charged property (as if it was not subject to
the charge) if in doing so would be to facilitate the survival of the
company concerned as a going concern. Any net proceeds from
the sale of secured assets pursuant to this section are used first to
repay the secured debt with any surplus being distributed among
unsecured creditors.

Bankruptcy under the Bankruptcy Law, Cap 5 (as amended by
Law 61(1)/2015):

Cypriot courts have the power (in accordance with Cap. 5) to order
a 95-day moratorium on any enforcement action by creditors for the
purpose of enabling a debtor to agree an arrangement (referred to as
a “personal repayment plan”) with them. If the plan is approved by
a 75% majority of creditors in value and is sanctioned by the court,
the arrangement will be binding on the debtor and all creditors.
Dissenting creditors are given a right to be heard in court.

7.7  Will the courts in your jurisdiction recognise and

enforce an arbitral award given against the company
without re-examination of the merits?

As a contracting state to the New York Convention on the
Recognition and Enforcement of Foreign Arbitral Awards of 10
June 1958, a Cyprus court will enforce an arbitral award without
re-examining the merits, provided that certain requirements as set
out in the Convention have been met.
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8 Bankruptcy Proceedings

8.1 How does a bankruptcy proceeding in respect of a
company affect the ability of a lender to enforce its
rights as a secured party over the collateral security?

The main provisions relating to corporate insolvency in Cyprus are
contained in the Companies Law (sections 202—305 inclusive) as
amended by Law No. 62(I)/2015. The lender’s ability to enforce its
rights as a secured party over the collateral security will invariably be
affected by its inability to enforce the security during the protected
period without the consent of the examiner — see question 7.7.

8.2 Are there any preference periods, clawback rights

or other preferential creditors’ rights (e.g., tax debts,
employees’ claims) with respect to the security?

Under section 301 of the Companies Law, any conveyance,
mortgage, delivery of goods, payment, execution or other act
relating to property made or done by or against a company within six
months before the commencement of its winding-up, shall, within
the context of a winding up, be considered a fraudulent preference
against its creditors and invalid. In determining whether there is a
fraudulent preference, the court looks at the dominant intention of
giving the creditor a preference over other creditors coupled with
a voluntary act made by the company. In establishing whether the
intention to defraud existed, the burden of proof will rests with those
asserting to avoid the transaction.

Section 303 of the Companies Law provides (in the context of a
winding up) that a floating charge on the undertaking or property
of the company created within 12 months of the commencement
of winding-up shall, unless it is proved that immediately after the
creation of the charge the company was solvent, be invalid. The
onus of proof rests with the chargee.

Certain claims are treated preferentially in a winding up and will
therefore rank ahead of debts secured by a floating charge; namely,
the costs of the winding-up and preferential claims, which consist
of all government and local taxes and duties due at the date of
liquidation (due and payable within 12 months prior to that date)
and where there are assessed taxes, taxes not exceeding one whole
year’s assessment; and all sums due to employees including wages,
accrued holiday pay, deductions from wages and compensation for

injury.

8.3 Are there any entities that are excluded from

bankruptcy proceedings and, if so, what is the
applicable legislation?

No, all companies registered in accordance with the Companies
Laws will be subject to the insolvency provisions contained therein.
Additional requirements will apply to certain regulated entities
and companies which carry on business in one or more Member
States who will be subject to the provisions of the EU Insolvency
Regulation.
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8.4 Are there any processes other than court proceedings
that are available to a creditor to seize the assets of a
company in an enforcement?

Out-of-court proceedings available to a creditor to seize the assets
of a company in an enforcement include powers of sale, taking
possession, appointment of a manager or receiver and appropriation
of financial collateral. The most common practice is for a receiver
to be appointed.

9 Jurisdiction and Waiver of Immunity

9.1 Is a party’s submission to a foreign jurisdiction legally
binding and enforceable under the laws of your
jurisdiction?

A party’s submission to a foreign jurisdiction is legally binding and
enforceable under the laws of Cyprus. See the response to question
7.2 above.

9.2 Is a party’s waiver of sovereign immunity legally
binding and enforceable under the laws of your
jurisdiction?

A party’s waiver of sovereign immunity will be legally binding and
enforceable under the laws of Cyprus.

10 Licensing

10.1 What are the licensing and other eligibility
requirements in your jurisdiction for lenders to
a company in your jurisdiction, if any? Are these
licensing and eligibility requirements different for
a “foreign” lender (i.e. a lender that is not located
in your jurisdiction)? In connection with any such
requirements, is a distinction made under the laws
of your jurisdiction between a lender that is a bank
versus a lender that is a non-bank? If there are
such requirements in your jurisdiction, what are the
consequences for a lender that has not satisfied such
requirements but has nonetheless made a loan to a
company in your jurisdiction? What are the licensing
and other eligibility requirements in your jurisdiction
for an agent under a syndicated facility for lenders to
a company in your jurisdiction?

There are no eligibility requirements in Cyprus in respect of lenders
to a Cyprus company.

A lender licensed in their home jurisdiction does not need to be
additionally licensed in Cyprus in order to lend funds to a local
company.

11 Other Matters

11.1 Are there any other material considerations which
should be taken into account by lenders when
participating in financings in your jurisdiction?

There are no special considerations that need to be borne in mind by
lenders when participating in financings in Cyprus.
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